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Mr. Jean-Yves Muylle
ESBG Register ID 8765978796-80 Head of Unit H3
DG Internal Market and Services

European Commission
Rue de Spa 2
1000 Brussels

By mail to: markt-retail-consultation@ec.europa.eu

CDN/CDA/JEA (0196/10) Brussels, 14 April 2010

Re: Consultation on the Study on Tying and other Potentially Unfair Commercial Practices in the Retail
Financial Services Sector

Dear Mr. Muylle,

On behalf of the European Savings Banks Group (ESBG), I would like to thank you for the
opportunity to contribute in the consultation on the Study on Tying and other Potentially Unfair
Commercial Practices, in the Retail Financial Services Sector. ESBG is the voice of Europe’s savings and
regionally oriented retail banks and is an active member of the European Banking Industry
Committee (EBIC). I would like to draw your attention to the EBIC response to this consultation
and indicate our support for the arguments contained therein.

ESBG has thoroughly assessed the study at hand and identified a number of key problems to which
I would like to succinctly draw your attention:

e The study fails to take into account the great diversity of retail banking models in the EU.
Furthermore, demand for financial services and product’s is local and therefore differs all over
Europe due to various factors, such as cultural and socioeconomic differences. ESBG members,
like other market participants, adapt their product design and pricing patterns to the specific
needs of consumers, as befits modern and innovative providers of retail banking services. The
authors of the study do not appreciate in their conclusions the effects of market diversity, but
rather employ a methodology which follows an EU standardised approach. This ovetly
standardised analysis does not reflect the reality of the retail banking sector in Europe.

e ESBG does not support the author’s contention that the practices under scrutiny are detrimental
to consumers or have in general the potential to be unfair and harm consumers. ESBG does not
believe that these practices are necessarily “bad practices” or are inherently detrimental to
consumers. Importantly, ESBG members engage in relationship banking, which is built upon
personal contact between banks and consumers and allows banks to understand consumers’
needs and to offer additional products or services if they are relevant. Indeed this ability is
valuable since appropriate cross-selling practices can assist consumers, by providing an efficient
service through understanding their needs. Therefore the only appropriate method of assessing a
possible anti-competitive effect or detriment to consumers is a case by case analysis.
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e In general from the perspective of the financial services industry, the authors of the study give an
unduly negative evaluation of the findings and in some cases draw unsupported conclusions
which reflect pootly on the industry. For example in relation to the study’s anti-competitive test,
the overall result presented among the main findings does not wholly correlate with the test
results, which found very little anti-competitive effect in relation to cross-selling practices. Also
the authors of the study appear to presume that financial services providers actively seek to
abuse consumers’ trust, an allegation which ESBG decidedly rejects.

e ESBG would also like to express surprise that the study disregards the self-regulatory efforts of
the banking industry in the form of the EBIC Common Principles on Bank Account Switching,
adopted on 1 December 2008 and generally in force at national level since November 2009.
Similarly unjustified is the study’s assumption that the perceived lack of customer mobility is due
to some form of restricted choice on the part of customers. Indeed, in reality customers in
general choose to remain with and purchase additional financial services products from
providers for a whole host of reasons including long-term established relationships, proximity of
branches etc. Hence, the assumption that cross-selling practices result in low customer mobility
rates and are therefore of anti-competitive effect is not justified.

e The authors of the study acknowledge the problems surrounding the survey data and it is
beyond dispute that the survey cannot credibly be considered statistically representative. It must
be noted that ESBG and EBIC consistently raised concerns with the European Commission and
the study authors regarding the study methodology and in particular the questionnaires employed
during the study process.

While ESBG is concerned about various issues regarding the present study, let me take this
occasion to emphasise our commitment to cooperation and exchange with the European
Commission (and other EU institutions) as well as our supportt for the evidence based approach to
the legislative process. I would also like to reiterate our agreement with and draw your attention to
the EBIC response to this consultation.

Thank you for considering the comments of ESBG. My colleague Ciara Daly (Tel +32 2 211 11 62
e-mail ciara.daly@savings-banks.eu) and I remain at your disposal should you have any questions in

relation to our consultation response.

Yours sincerely,

\
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Chris DE NOOSE
ESBG Managing Director
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EBIC RESPONSE TO THE CONSULTATION ON THE
STUDY ON TYING AND OTHER POTENTIALLY UNFAIR
COMMERCIAL PRACTICES
IN THE RETAIL FINANCIAL SERVICES SECTOR

European Commission Register of Interest Representatives Identification Number 5814023798-18

The European Banking Industry Committee brings together European banking
associations with a mandate to provide advice, assure a comprehensive consultation of
market participants and ensure a representative industry view throughout the process of
drafting, adopting, implementing and enforcing EU-financial legislation and thereby provide
input for the European institutions and their relevant sectorial committees. It is amongst
the declared aims of EBIC to advise the Commission on relevant legislative banking and
cross-sectorial initiatives and any developments at Community level affecting the banking
and financial services activities associated with the establishment of a European Single
Market for financial services.

EBIC has been established by the main banking industry federations: the European
Banking Federation (EBF), the European Savings Banks Group (ESBG), the European
Association of Cooperative banks (EACB), the European Mortgage Federation (EMF), the
European Federation of Building Societies (EFBS), the European Federation of Finance
House Associations (Eurofinas)/ the European Federation of Leasing Company Associations
(Leaseurope), and the European Association of Public Banks (EAPB).

EBIC Secretariat: Rue Montoyer 10 — 1000 Brussels, Belgium
Tel. : +322508 37 11 - Fax: + 322511 23 28 E-mail: secretariat@eubic.org
European Commission Register of Interest Representatives Identification Number 5814023798-18




EBiC

Executive Summary

EBIC is of the opinion that the practices under scrutiny, with exception of
aggressive commercial strategies, are not per se detrimental to consumers
and/or competitors in the retail financial services market. Only a case-by-
case approach can allow a correct assessment of any anti-competitive nature
and/or unfairness vis-a-vis consumers. The study considers this a drawback
of the existing legal framework, while it should be rather considered the most
appropriate way to proceed.

Due to the references made in the study to the 2006 Sector Inquiry on Retail
Financial Services, the same shortcomings identified then by the industry
now affect the present study as well. In particular, the assessment that the
low level of switching in the internal market would conclusively demonstrate
the existence of barriers and potentially abusive behaviour by financial
services providers’ vis-a-vis consumers is taken for granted. EBIC considers
that switching should not be taken (in isolation) as a mere parameter of lack
of consumer choice, rather it is mainly an indicator of customer satisfaction.

EBIC generally supports market surveys carried out by the European
Commission as part of its evidence based approach and is committed to the
dialogue with the Commission services throughout the legislative process.
However, EBIC is of the opinion that the study’s methodology, assumptions
and empirical basis do not allow for the delivery of a comprehensive and
correct picture of the market.

In the cost-benefit analysis of the practices under scrutiny, the study
concludes by stressing both the potential unfairness and anticompetitive
nature of cross-selling practices, but benefits like the quality of service and
comprehensive advice are neglected. This disregards the trend towards long-
term relationships due to the fact that financial services are not merely a
matter of price but also of quality. A more balanced assessment is necessary
including the benefits that exist for both providers and consumers. This would
also bring consistency to the conclusions of the study compared to the
specific results of the empirical test.

EBIC regrets that one of the typical features of the retail financial services
market in Europe, i.e. the nature of the demand and the specificities of the
long term retail bank-customer relation, has been widely disregarded by the
study. This is also true for long term products which receive a negative
connotation from the study, although being often beneficial for consumers
and generally having a positive impact on financial stability.

EBIC challenges the assumptions related to the abuses of consumers’ trust
that, according to the study, could be systematically made by financial
services providers enjoying a more “powerful” position in the contractual
relationship with consumers.

The study only measures some potential risks of mis-behaviour without
adequately valuing the benefits, thus not assessing the actual situation in the
market. This does not allow the conclusion that the results of the study
actually measure detriment caused to consumers by financial services
providers using cross-selling practices.

In the EBIC'’s opinion, the existing legal framework, both at national and EU
level, does provide sufficient protection to consumers as comparable,
understandable and complete - but not overwhelming - information is
provided to them. In particular, the Unfair Commercial Practices and the
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Unfair Terms Directives have been conceived as flexible tools to adapt to
changing market reality. They are already adequate to deal with situations
where consumers are unfairly or misleadingly deprived of free choice or
where anti-competitive situations arise (situations which EBIC firmly
deplores). In addition, other measures in the EU acquis and other existing
hard and soft law remedies at national level are in place to prevent specific
behaviours so that any further layer put at EU level at this stage does not
appear justified.

EBIC has consistently argued in favour of ensuring a level playing field in the
retail financial services market. However, the industry does not agree that
product tying and bundling is an area where a level playing field is under
threat.

kX Xk ok
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I. Introduction

The European Banking Industry Committee (EBIC) welcomes the opportunity to
comment on the study published by CEPS and Van Dijk Management Consultants
(the consultant) in January 2010 on tying and other potentially unfair commercial
practices in the retail financial services sector.

It is the EBIC understanding that, when commissioning this study, the Directorate
General for Internal Market (DG MARKT) of the European Commission sought to
gather more information on the size and features of this phenomenon, in order to
establish whether and to what extent any regulatory intervention in this area was
needed and/or justified at EU level in order to respond to the financial services
users that identified tying practices as a key barrier to the integration of retail
markets.

A more detailed set of comments in support of the EBIC’s opinion are provided
below.

II. The underlying theoretical approach of the study

It is unavoidable to note that the study title, as provided by the Commission to
the consultant, outlines already a negative evaluation of all the practices under
scrutiny, and lays down a shadow of bias on the fact-finding nature of such a
research.

The Retail Financial Services Sector Inquiry

Since the mandate given by the Commission to the consultant requires the latter
to take as background many assumptions from the Retail Financial Services
Sector Inquiry, EBIC feels the need to reiterate some of the criticisms it already
expressed at the time of the consultation on the Interim Reports of the Sector
Inquiry in 2006 (see below). Indeed, in the EBIC’s view, the same shortcomings
identified in 2006 in the findings of the Sector Inquiry are now affecting the
present study as well.

In particular, the assessment that the low level of switching in the internal market
is a proof of the existence of entry barriers and abusive behaviour by financial
services providers vis-a-vis consumers is taken for granted, while EBIC considers
that switching should not be taken (in isolation) as a mere parameter of lack of
consumer choice or existing barriers to switch providers, rather it is also an
indicator of customer satisfaction. Other, more structural and convenience-related
reasons for customers not switching in large numbers must be considered in this
context, particularly across national borders?.

The Sector Inquiry and the subsequent technical report both highlighted certain
limits of the model used to measure the impact of customer mobility on market

' For example, a survey conducted by IPSOS INRA ‘Consumer Satisfaction Survey Report, May 2007’ on
behalf of DG SANCO monitored 29,000 consumers in 25 Member States and highlighted that consumers
were mostly satisfied with domestic insurance offerings and 88% believed there was sufficient competition
in their domestic insurance markets.
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performance. In fact, in the Sector Inquiry it was not possible to take account of
a number of elements such as, among others, (i) the direct effect of switching
costs (including tying and bundling) on customer mobility, and (ii) the levels of
customer satisfaction in explaining customer mobility?. Furthermore, it was not
possible to consider, or only on a superficial level, the whole spectrum of reasons
others than price considerations which motivate customers not to switch banks
(such as, for example, satisfaction, trust in the relationship and physical
proximity). The study, by contrast, passively accepts the assumptions of the
Sector Inquiry without verifying them empirically on the basis of a more
exhaustive database constructed specifically for that purpose.

Whilst EBIC is supportive of a single market for banking and other financial
services, we see no evidence that the practices dealt with in the report are the
matters which are inhibiting cross-border consumer purchase of these services.
Rather it is matters such as language and currency differences that are the
salient factors. Previous research has for example shown that there is substantial
cross-border activity where there are no such barriers, and it is thus reasonable
to assume that the existence of such barriers is the reason for low cross-border
activity and switching®.

Besides, it is surprising that no mention is made in the study about either
national frameworks or the EU-level EBIC Common Principles for Switching
adopted on 1% December 2008 which entered into force on 1 November 2009, to
facilitate consumers who want to switch from one bank to another. It is
particularly regrettable that the industry’s significant efforts in preparing the EBIC
Common Principles and their implementation just at the height of the global
financial crisis, is not taken into account and it is presumed in the study that "..
players in the financial services market will tend to recast their attention on the
retail markets and opt for a range of practises that would allow them to help
restoring profitability. Amongst such strategies, the capture/retention of
customers could certainly play a prominent role®. This is clearly not the case.

Finally, despite the acknowledgement of the benefits that the practices in
question may bring to consumers, a totally negative approach is taken towards
them in the findings/conclusions, disregarding also some of the data supporting
the contrary view. Financial services providers are put in a very negative light as
willing to abuse their customers and for whom “improving the quality of
information exchange [with the customers] is not profitable and thus not
interesting....”>. EBIC finds this statement unacceptable and, it has not been
substantiated with evidence The financial services industry has long been
engaged in efforts to improve the quality of information provided to consumers, a
task which the study recognises as difficult given that consumers “when provided

2 See Commission staff working document Sec (2007)16 page 75, accompanying the Communication from
the Commission Sector Inquiry under Art 17 of Regulation 1/2003 on retail banking - COM (2007)33 final,
31 January 2007.

*In particular, the barrier of language is evidenced by the findings of the Commission's Retail Insurance
Market Study of November 2009,
http://ec.europa.eu/internal_market/insurance/docs/motor/20100302rim_en.pdf :

(i) It notes significant reciprocity between the UK and Ireland which share a common language. Over 27%
of all motor premiums written on a freedom of establishment (FOE) basis within the EU were either
sold by branches of UK firms in Ireland or by branches of Irish firms in the UK; for free provision of
services (FPS), the proportion is lower, but still over 15%;

(ii) The study also notes that Luxemburg companies are active predominantly in the neighbouring states
of Belgium, Germany and France; in particular, servicing the insurance needs of circa 6-8,000
Luxemburg citizens who have relocated to these countries to access more affordable housing

* See study, page 32.
> See study, page 93.
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with more information and choice, either walk away from markets, choosing not

to choose, or choose randomly"®.

Wrong perception of the “ideal consumer”

The study is based on the assumption of an ‘ideal’ consumer who is highly
financially educated, has linguistic skills allowing him to regularly shop across
borders, has will and time to systematically compare offers from a large number
of providers, switch regularly from one provider to another, and in general
behave in an economically rational and predictable way when looking for financial
products.

While this model works well in theory, it is often limited in practice to fully explain
consumer behaviour, as the complexity of the ‘real world’ with a magnitude of
factors determining a consumer’s decision are difficult to incorporate in such a
predictive model.

In particular, the consultant seems to have gauged the individual value of a
financial product predominantly on the basis of price. Other important factors,
such as trust in the provider, convenience (e.g. one-stop-shopping) or ease of
access (e.g. proximity to the branch), have been widely neglected. The study
especially ignores the importance of the bank-customer relationship that goes
beyond merely monetary aspects and often significantly depends on its quality
established over the years. If consumers are satisfied with a service provider on
one product, it is a natural behaviour that this experience is incorporated into a
decision on another product. Moreover, the study overestimates the readiness of
consumers to engage in cross-border shopping especially with regard to financial
services.

The main (demand) engine for the sector, namely the potential for the
establishment of a universal business relationship between the provider and the
customer, is not taken into account in the study, rather the opposite: it is viewed
as detrimental for consumers’ (presented as “lock-in” effect), while in fact such a
relationship brings benefits to the customer and is something the consumer
values®. This is equally true for long-term products which are given a negative
connotation from the study, but which are often beneficial for consumers and
generally have a positive impact on financial stability. Long-term products,
notably mortgage credit, establish an equity cushion that is likely to prove helpful
at a given moment in a consumer’s life. More than simply granting citizens access
to credit, mortgage loans also offer citizens affordable credit due to their long
maturity and low interest rates, which are rendered possible by the existence of a
surety that mitigates lenders’ risks.

It is recognised, also by the Commission itself, that “consumers predominantly
shop locally for mortgage credit and that the majority will probably continue to do

5 See study page 100.
7 See study page 97 and following.

8 We also note that the recent financial crisis has demonstrated that in Europe the universal banking
model is well equipped to resist the (cyclical) economic shocks affecting financial markets.
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so for the foreseeable future®’. This remark is certainly valid for other, if not all,
retail products. Yet, the filter through which the market is analysed in the study is
mainly customer mobility in its wide, theoretical meaning (including the cross-
border dimension). Such an approach negates the role played by accessibility of a
trusted provider in the bank-customer relationship, even when part of that
relationship is made at a distance via internet or telephone.

The findings borrowed from the literature on antitrust theories and referred to in
the study highlight that tying and bundling are practices which, in theoretical
economic contexts where ideal consumers make fully rational choices, may
generate both costs and benefits for society. In terms of competitiveness and
mobility the literature explicitly refers to the need to adopt an approach where
the characteristics of individual consumers are evaluated on a case-by-case basis
as well as the individual effects on the various markets determined by each
combination of products offered. This approach, although referred to at various
points in the study, is not acknowledged in either the methodological approach or
the very conclusions of the study, which EBIC very much regrets.

Furthermore, the study does not take sufficiently into account the consistent
case-law of the European Court of Justice (ECJ]) that refers to the “average
consumer” when assessing the level of protection afforded to consumers in a
particular set of circumstances!®. The fact that the study applies the consumer
impact test by relating it generically to the “consumer” rather than to the
“average consumer” is debatable. The latter definition is also applied by the
Unfair Commercial Practices Directive (UCPD)!! for the evaluation of the
commercial practice in terms of its effects in relation to a ‘typical consumer’ who
is “reasonably well informed and reasonably observant and circumspect, taking
into account social, cultural and linguistic factors”*>. The study has disregarded
this important aspect.

III. The scope of the study

In the EBIC's view, the setting out of the scope is not accurate: the definition of
the practices and products analysed is not clear and in many cases it does not
match legal definitions in the Member States (in particular the distinction between

® See White Paper on the Integration of EU Mortgage Credit Markets, COM (2007) 807, 12 December 2007,
page 3.

19 See in particular the joint Cases C261/07 and C-299/07, VTB-VAB and Galatea BVBA, of 23 April 2009,
point 54 where the Court has stated that “in accordance with Article 5(2) [of the UCPD], a commercial
practice is unfair if it is contrary to the requirements of professional diligence and materially distorts or is
likely materially to distort the economic behaviour of the average consumer with regard to the product’.
Also, under point 61 and following, the Court clearly states that “a commercial practice shall be regarded
as misleading if, in its factual context, taking account of all its features and circumstances and the
limitations of the communication medium, it omits material information that the average consumer needs,
according to the context, to take an informed transactional decision and thereby causes or is likely to
cause the average consumer to take a transactional decision that he would not have taken otherwise”(our
emphasis).

" Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair
business-to-consumer commercial practices in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the
Council and Regulation (EC) No 2006/2004 of the European Parliament and of the Council, OJ L149/22 of
11.06.2005.

12 See UCPD, Recital 18.
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tying, pure and mixed bundling). Even in the Sector Inquiry®® the categorisation
of the practices did not distinguish between ‘pure’ and ‘mixed’ bundling, whereas
the former appears rather an artificial category whenever applied to financial
services, and difficult to refer to actual examples of practices.

The extension of the findings and conclusions to cover also small and medium
enterprises (SMEs) in addition to individual consumers is equally questionable.
Despite the acknowledgement of the existing and very well established definition
of consumer made by the ECJ case-law and secondary EU law!?, the consultants
through the study partly extend the assessment to SMEs as well, which appears
to EBIC as incorrect and unjustified. The relationship between enterprises
(especially larger ones) and financial institutions relies on peculiar aspects related
to entrepreneurial activity which makes difficult to consider them assimilated to
consumers in the needs and product choices.

Furthermore, in the absence of an explicit definition of SME referred to in the
study, such a choice in outlining the scope creates ambiguity as regards the
subjects to be included in the analysis. Based on the criteria applied at EU level to
define SMEs?®, in some EU countries (e.g. Austria, Italy) where the local economy
is largely based on small and medium companies, almost the whole national
market would fall into the scope of the study under this definition thereby
distorting the final outcome of the study itself.

Iv. The methodology of the study
The Questionnaires

In the presentation of the methodology, the study acknowledges that only 66
responses were received over 6529 financial institutions and 430 national
organisations invited to take part in the survey. Incidentally, we remark that a
very little input is provided on behalf of consumers as well (4 answers over the
total 66 received). The exceptionally low level of response from consumers,
regulators, consumer lobbies and national governments indicates that this is not
an issue that is causing them concern.

The consultant interprets the lack of responses from the industry as the sector's
unwillingness to disclose financial advantages'® obtained from applying the
practices under scrutiny. EBIC strongly rejects such an interpretation, especially
in light of the remarks it addressed to the consultant at a very early stage in the
process that highlighted a number of important deficiencies and difficulties for
respondents to the questionnaire.

'3 See page 49 of the Commission staff working document accompanying the Sector Inquiry, SEC (2007)
106, where the typologies are distinguished as follows: “bundling occurs where two or more products are
sold together in a package, although each product is also available separately. Tying occurs when two or
more products are sold together in a package, and at least one of these products is not sold separately’.

' See Article 2a of UCPD that defines the ‘consumer’ as ‘any natural person who, in commercial practices
covered by this Directive, is acting for purposes which are outside his trade, business, craft or profession’,
thereby excluding any legal person of whatever size.

16 See study, page 222.
16 See study, page 222.
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Despite the self-assessment of the consultant according to which the information
gathered from 23 countries constitutes a reasonable information basis'’, EBIC is
of the opinion that the sample used is far too narrow to draw any conclusions
valid for the whole EU-27.

Furthermore, the standard approach elaborated by the consultant to analyse each
of the EU-27 and the EU market as a whole is not always appropriate to catch the
peculiarities of national markets (see definitions of practices, of products, but also
general business practices developed to fit the demand and the various clients’
profiles). While the study gives evidence that there are significant differences in
the market structure, behaviour of market participant and the regulatory
environment throughout the Member States, the conclusions adopt a one-size-
fits-all approach that does not allow any modulation following national diversity.

Concerning the explicit refusal of recipients of the questionnaire to respond, EBIC
believes that the complexity of the questionnaire and its biased approach have
been underestimated by the consultant in its assessment of the reactions thereto.
The questionnaire was constructed in such a way that questions formulated
suggested a predictable negative interpretation of the answers. While the
consultant refers to “uncertainty” and “insecurity” feelings from the industry,
EBIC would rather raise a problem of mistreated confidence in this exercise.

In general, there seems to be, from the consultant, a fundamental
misunderstanding concerning the legal framework surrounding this type of
inquiries. Almost all national financial services associations have to comply with
national provisions implementing the rules of the EC Treaty in the area of
antitrust that prevent them from collecting sensitive market data from associates.
The fact that the consultant sent the national associations a questionnaire almost
identical to the one sent to the individual financial institutions raises doubts on
the consultant’s knowledge of the role and mandate performed by the banking
associations in the various countries.

EBIC would also like to reiterate that comments on the questionnaires prepared
for the industry were sent by EBIC to the consultant on 22 January 2009 and to
the Commission on 11 March 2009 but that these were to a large extent
disregarded. In particular, EBIC highlighted the following:

- The language and scope of the questionnaire pre-suppose a pejorative
situation as regards linked products. Furthermore, confidentiality is not
legally protected with the questionnaire;

- The questionnaires are very complex to answer (not only regarding the
form but also the content); this complexity might impact the level of
responses (...);

- The questionnaire is inadequate for trade associations. Most associations
do not have current information on the industry’s business choices or a
database on the distribution of the referred practices. A different
questionnaire would therefore be more adapted for the associations and
other similar stakeholders.

As such, the questionnaire remained relatively difficult to answer and was not
user-friendly (on top of the linguistic issue in the countries where English is not a
common language).

'7 See study page 218.
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On the other hand, the complexity of the issue surveyed, together with the poor
user-friendliness of the questionnaire, may explain the low number of responses
from individual financial institutions as well, especially in a context - such as that
relating to the period identified for the survey - in which the whole sector was
strongly committed to resolving the problems linked to the economic crisis.
According to the consultant, some of the responses sent by respondents also
appear to have been invalidated by a certain level of uncertainty regarding the
interpretation of the questions.

We are confident that the study’s empirical basis will be carefully considered and
put in its correct context before any policy decision is eventually taken by the
Commission and in that respect we welcome the decision to open a public
consultation on this matter.

EBIC is committed to cooperate with the EU institutions to improve the quality of
market analyses as we believe that a better knowledge of the market is an
essential prerequisite to take the right policy decisions at the appropriate time.

In the context of better regulation, a more robust and horizontal debate is
necessary in order to establish clear minimum standards for reliable and fair
market research.

The anti-trust test; the consumer impact test

A scorecard analysis was opted for by the consultant, in order to assess the
intensity of costs and benefits generated by each of the practices identified. The
picture provided by the scorecard relies on assumptions and presumptions for
expected effects, and relates only to the relative position of each Member State to
one another.

Concerning the anti-trust-analysis, the study provides no evidence of anti-
competitive effects of the practices analysed. In fact for the whole sample it finds
that in nearly 90% of the cases there are no anticompetitive effects. Nonetheless,
it is conspicuous that the overall result at the end of the study is contrary to the
test results. The assessed overall result is that "all cross-selling practices score
positively in [the] antitrust test, which suggests that on average they are leading
to anti-competitive effects.”® The test result instead is that “all cross-selling
practices score negatively in our antitrust test, which suggests that on average
they are potentially leading to pro-competitive effects”*®. The latter seems to be
the right interpretation of the test figures.

The results of the consumer-impact test are not significant either in EBIC’s view.
With the consumer-impact test the consultant tries to assess the unfairness of a
concrete practice by scoring its potentially beneficial and the potentially
detrimental effects and netting them to an “overall” impact on the consumer’s
choice. This approach is to be challenged. The test does not take other influences
on consumers choice into consideration such as satisfaction with the providers
performance, proximity etc. In fact the assessment criteria which are taken into
account as beneficial are only those effects that provide the highest economic
benefit to the consumer. In fact the study says "it is quite obvious that the only
efficiency that count are (i) demand-side efficiencies, such as upfront financial
advantages, one-stop-shop effects and reduced transaction costs [...] and (ii) the
share of production-side efficiencies that is likely to be passed on to customers in

'® See Study page 408.
1% See Study page 302.
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the form of lower prices”. Other benefits like the quality of service and advice are
mentioned but not taken into account in the quantification.

Furthermore, the test does not assess distinct practices but includes certain
combinations of products which must be sold together.

This is for example true where a client is offered a debit card together with his
current account, as operating a debit card without a current account would either
be technically not possible or incur higher costs for the provider or the client.

Finally EBIC strongly disagree with the assessment of the customer-provider
relationship elaborated in the “overall” impact score and with the way its effects
are weighted. In the assessment of the switching costs®®, some products are
rated negatively only because they are long term contracts. Similarly, a negative
score is attributed to products only due to the fact that they require personal
advice. Personal service leads to a ‘thicker relationship’ According to the study,
the ‘thicker’ the personal relationship with the financial services provider, the
stronger the impediment to switch might be. In this respect, EBIC cannot see in
what trust, higher quality of the service and personalised advice could be
detrimental to costumers.

Shortcomings in the analysis of Member States

In the presentation of Member States' analysis, EBIC finds that the study contains
a number of inaccuracies which raise doubts on the validity of the methodology
and conclusions of the research. By way of example, EBIC remarks that:

= When referring to Luxembourg, the study reports that the UCPD has not yet
been implemented so that the legislative gap puts that country in a
particularly critical situation in terms of ensuring an adequate level of
consumer protection. Yet, the UCPD was implemented in Luxembourg by the
law published on 30 April 2009 and has been in force since then. The study
seems to have overlooked this information despite the fact that the entry into
force of the law occurred well before the finalisation of the study;

= As regards Spain, the specific reference to the Spanish legal text Ley
26/1984 is incorrect. This law was repealed by Real Decreto Legislativo
1/2007 of 16 November 2006;

= Empirical data for Sweden reported no cases of tying and in the report
reference is made to a study by the Nordic competition authorities confirming
that banks in Sweden have even reduced the level of bundling. One of the
reported cases from Sweden concerns mortgage credit combined with
Payment Protection Insurance (PPI). It must be stressed that most banks
offer the insurance as a separate service and thus they do not tie or bundle it
with the mortgage credit. Despite these observations and an average antitrust

2 See Study, annex 14, page 111 and footnote 576. The combination of mortgage loans and life
insurance, both of them being long term contracts, is rated twice as unfair as each individual product.
Using this kind of rating system, a result of 90% of unfair practices when mortgage loan is the gateway
product, is inevitable. In addition, mortgage loans, consumer credits, life insurances, pension products
etc. were classified as products with a higher degree of provider s intervention in comparison to others,
due to the necessary personal service. This is reportedly negative since “efforts in higher quality would
result as an incentive for customers to stay and trust their providers; customers are retained and mobility
is slowed down”.
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score of 0.00, Sweden is considered among the countries with "potential
antitrust concerns?!". The conclusions of the study appear thus inconsistent;

= In the factual analysis of France, eight situations are included in the “List of
unfair cross-selling practices found under both scenarios”??, but most of them
appear to have been wrongly interpreted?>.

In the EBIC's view, this makes difficult to draw consistent conclusions about
France. In addition, the analysis of national legislation is not accurate either.
The interpretation of the Monetary and Financial Code is not correct as,
contrary to what it is said in the study, the prohibition of tying and pure
bundling provided for by Article L 312-1-2 of the Code, is not subject to a de
minimis rule®*. Furthermore, the study does not mention that the breach of
these rules is tightly investigated by public authorities with far-reaching
powers and punished by penal sanctions?®.

The findings of the study assert that in France no provision deals with the
obligation to have the salary paid into the current account as a condition to
access to some products or services. However, the French Unfair Terms
Committee (Commission des Clauses abusives) has adopted a
recommendation on this matter providing that such obligation is prohibited in
mortgage credits contracts unless it complies with some conditions. National
Courts apply largely similar criteria. According to the study, French legislation
does not cover preferential agreements and mixed-bundling. However, no
mention is made in the study either about the information requirements
related to the selling method used by the services provider (marketing at a
distance, off-premises sales...), as well as to the products or services at stake
(consumer credits, home loans, financial instruments...), or the provisions
regarding misleading commercial practices in general.

Finally, it should be mentioned that according to the 2008 Report of the
Banking Mediation Committee, only 34 cases out of 28,724 (i.e. 0.12%)
referred to the mediators concerned tying or bundling and this figure was
decreasing compared with that in 2006 and 2007.

= As regards Czech Republic, based on the results of the anti-trust test, the
study defines the cross-selling practices recorded in the country as
anticompetitive. However, the main condition for a bank to abuse its dominant
position in a specific reference market, i.e. a high concentration rate leading to

21 See Study page 21 and figure 39, page 304.
22 See Study page 351.

# The practices mentioned are the following:

- Consumer credit and Payment Protection Insurance (PPIl): in France, PPl is optional with consumer
credit, the customer is free to choose a product from the same provider or find an alternative one.

- Mortgage and PPI: as it is mentioned, the tying is no longer allowed after the entry into force of the
new legislation, which makes the practice irrelevant for the assessment of the national situation;

- Credit cards and non-life insurance, Life insurance and portfolio management: the unfairness of these
practices in not evidenced in the analysis in the absence of a case-by-case approach;

The remaining combinations analysed, namely home insurance with other non-life insurance, home

insurance and motor insurance, saving account and motor insurance, are rather unclear in the absence of

any relevant example.

2 Only the prohibition of the selling of products or services with a premium in the form of products,
services or pecuniary advantages is subject to a de minimis rule; this type of selling is only prohibited
where the value of the premium exceeds a threshold set up by the decree.

# The officials authorised to establish the existence of such breaches have extended powers to do so: they
“may enter any premises used for business purposes and request sight of the books and all other business
related documents and make copies thereof, and may either gather information and proof in situ or
summon the party concerned to a meeting’.
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a high market share, is not verified. Indeed, the main four banks in Czech
Republic account for only 60 % of the national market and there is no evidence
of a foreclosure effect due to the practices under analysis.

In the factual analysis of the practices in Czech Republic, there seems to be
also some degree of misunderstanding: the Czech client has neither the
obligation to have his salary paid into the current account with the mortgage
provider, nor to buy an insurance when asking for a mortgage or consumer
credit. He remains also free to choose the insurance company should he wish
to have one; credit cards and current accounts are not offered as tied
products, while debit cards and current accounts - that the study counts
among the tied products, must be regarded as technically linked.

With respect to the analysis of Belgium, the study does not incorporate input
on the (already known) bill of law that in 2009 addressed the judgement of the
ECJ in the joint cases VTB-VAB and Galatea BVBA of 23 April 2009 and that
was communicated to the consultant before the completion of the study. In the
2009 bill, the Belgian legislator envisaged the modification of the current rules
by lifting the general ban of tying practices while maintaining the existing
exceptions for some financial services where relevant and duly justified. In
that respect, the study appears already outdated in its analysis of this specific
country.

Furthermore, the study seems to mix up tying practices and mixed bundling in
the description of the Belgian market, whereas the possibility of having a
discount on the mortgage credit rate if a PPI is bought with the same credit
provider is considered a tying practice, which is incorrect. Also, the reference
to the ‘bancassurance’ typology has to be put into perspective: the landscape
in the banking and insurance sector has recently partly changed: due to the
financial crisis, the model of “bancassurance” no longer takes shape within the
same group, but rather via preferential partnership agreements between
companies (banks and insurance companies) belonging to different groups.
Finally, the negative appreciation of the bundle including mortgage credit and
current account where no benefit is found for the consumer is wrong, since the
bundled offer is definitely providing a reduction in costs to the consumer.

Concerning the analysis of the legal provisions in Germany, the study rightly
mentions the Unfair Competition Act (UWG) as the relevant applicable
legislation. Nevertheless, the interpretation of the Act is incorrect is so far as it
is stated in the study that “with its reliance on an ‘act of competition’, section
3 UWG maintains that the new law does not protect against ordinary torts in
business [and....] irrelevant nuisances”.

The study does not take into consideration that section 3 (2) implements the
unfairness test of Article 5.2 UCPD in German legislation. Under the provision
of this section 3 (2) a practice is prohibited which is “contrary to professional
diligence and is appropriate to distort the consumers ability to decide on the
basis of the given information and therefore lead him to a decision he
otherwise would not have made”. Just like the directive this clause also does
not explicitly address cross-selling practices like tying and bundling in general.
Those practices can be addressed by this section in a case-by-case approach,
which means that a cross-selling practice can fall under the scope of this
section if in an individual case it should lead to distortion of consumers’
decisions making.

With reference to the Netherlands, the study describes a rather negative
situation. However, the official financial complaints bodies do not have any
data available for tying, either in the form of complaints on the practice itself
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or on its effects on switching. Even, when looking at the issue from the
perspective of SMEs, a recent survey conducted by the Netherlands
Competition Authority?® shows that tying is not an issue in switching banks for
SMEs. The study also omits to take into account the national switching service
made available since 2004 to facilitate customers that want to switch current
account provider.

V. The findings of the study

In its consultation document, the Commission put some questions to the
stakeholders:

(1) Do you agree with the study’s findings and conclusions, in particular
regarding the identified potential impact of tying and other identified
potentially unfair practices on the different stakeholders groups?

(2) What other comments/suggestions would you have, including possible
evidence supporting or rebutting the findings of the study? Please provide,
where possible, concrete examples/quantitative information.

(3) How could it be ensured that market participants do not suffer from the
negative effects of those practices? What could help consumers to avoid being
locked in by these practices?

(4) Are you aware of complaints from stakeholders, in particular consumers,
regarding tying and other identified potentially unfair practices? Please
describe.

Below we comment on the findings of the study whereby many, if not all, these
questions are answered.

Case-by-case approach

As remarked by EBIC in its preliminary comments of April 2008, a case-by-case
approach is necessary in order to assess the unfair nature of individual practices
under particular circumstances. A number of parameters were identified by EBIC
and have been partly taken into consideration in the study. Among these?’, for
instance, the study recognises the significance of the relevant market power of
the provider®®. Or again the existence of actual anti-competitive effects

2 NMA, ("Monitor financial sector" - March 2010.
http://www.nma.nl/nederlands/home/Actueel/Nieuws_Persberichten/NMa_Persberichten/Persberichten_2
010/12-10_NMa_overstappen_van_bank_eenvoudiger_dan_gedacht.asp

The study shows the following results in relation to mortgages; 8% tying, 18% bundling and 74% none; for
current accounts; 7% tying, 23% bundling and 70% none; credit; 5% tying, 21 % bundling and 73% none.

%7 See study page 68, Finding 2.1. Other criteria indicated by EBIC in its preliminary remarks are: (i) the
existence of technical link between products, (ii) the conditional sale within the same entity, (iii) the level
of transparency, (iv) the actual increase of switching costs, (v) the inappropriateness to fulfil customers’
needs.

28 The study makes reference to the ECJ case-law Akzo of 1991 on competition law establishing the
relevant market share to measure the dominance of a supplier, where the Court states that “dominance is
not likely if the market share is below 40%.” The analysis of a provider’s dominance and of the actual and
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(foreclosure of competitors or disadvantage for the consumers in the long run),
that the study acknowledges as a necessary assessment to consider the practice
illegal®®. Yet, surprisingly the study reaches the conclusion that the practices
analysed have the potential to be unfair and harm consumers, without recalling
that any assessment of that kind needs to be carried out in relation to the
circumstances of a specific case of an individual consumer with his own level of
financial education, (ir-) rational economic behaviour and with regard to a specific
provider operating in a specific market*°.

The case-by-case approach is also consistent with the rationale of the UCPD, that
was adopted in the form of a ‘framework directive’ rather than a sectoral
legislation, in order to ensure that, once the principles were laid down in the law,
possibly complemented by sectoral provisions as codes of conduct, the directive
would have functioned as a "safety net for the regulation of practices (...) not
falling within the fields coordinated by the specific sector directives"*'. Thanks to
its horizontal nature, the directive also offered the advantage of reducing the
need for more detailed regulations regarding consumer protection and made it
possible to assess innovative commercial practices without the need for a new
regulation. The case-by-case approach in this context has proven instrumental to
the functioning of the UCPD and EBIC regrets that the study disregarded it.

Retail financial sector’s specificities

The study states that tying, pure bundling and mixed bundling are widespread in
the EU-27.

EBIC considers that most of these practices do not bear a detrimental impact per
se since they have evolved in the market to tailor-make the offer to match the
demand of the customers. Also, they are applied with a mutual benefit approach,
being for the provider a means to achieve economies of scale and scope and
better risk management, and for the consumer a way to obtain lower prices and
better and more convenient contractual conditions and services.

It is true that the financial services sector has its own specificities which must be
given regard; however EBIC strongly contends that these specificities should not
be interpreted as misleading practises or detrimental in any manner towards
consumers.

Costs & benefits of the practices under scrutiny

One of the elements that are decisive in defining the unfair nature of a practice,
according to the study, is the lack of passing-on of efficiencies at the level of the

likely foreclosure effects thereof, is then deepened and makes such an assessment much more complex
(see footnotes 130 and 131 of the study). This should suggest that any conclusion a priori on the anti-
competitive nature and the harmful character of the practices under scrutiny is inappropriate.

29 See study pages 69-81.

30 The EBIC particularly disagrees with Finding n. 2.8, since there the case-by-case approach is considered
not efficient. As stated below, we conversely consider that analysing each practice in the specific context
in which it applies is of paramount importance and it is not surprising that EU competition law has
developed in that sense for Article 82 of the ECT (currently Article 102 of the Treaty on the Functioning of
the European Union as renamed by the Treaty of Lisbon, which entered into force on 1 December 2009).
Alternative general bans on such practices would not meet the criterion of proportionality.

31 See Commission’s Green Paper on consumer protection in the EU, COM (2001) 531, paragraph 3.4.
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provider to the level of the customer. The study omits to consider, however, that
the efficiencies or the benefits for the customer may not necessarily be limited to
the ones of monetary nature.

As a way of example, better risk management can result in a greater lending
capacity (but not necessarily always in lower rates) on the side of the provider.
Requiring the payment of the salary on a bank account may contribute to avoid
any payment incident, thereby avoiding the use of foreclosure or judicial debt
recovery that represent legal costs for the provider eventually impacting the final
cost of the product to the consumer. To combine a mortgage loan with a credit
insurance secures the borrower's family against the risk that in case of the
borrower's death the instalments cannot be paid and the financed property has to
be sold eventually at less than fair value. The benefit is measurable in terms of
consumer confidence, trust in the financial services provider and sense of
security. These kinds of benefits are not taken into consideration in the balance
between costs and benefits of the practices at hand in the study, although they
are of a major importance for they can lead to efficiencies or benefit for the
customer long after the decision to purchase a certain product was made.

4

EBIC must challenge the reference in the study to consumers “having no choice
but to take tied or bundled products. Firstly, it must be mentioned again the very
limited information gathered from consumers in the data gathering exercise (4
responses). Secondly, the subjective appreciation of consumers that are offered
certain products by one provider at certain conditions is often related to the lack
of comparison /shopping around exercise as a matter of choice or habit by the
consumer and/or to the fact that specific benefits are only granted subject to a
specific packaging formula. This does not imply any coercion of the consumer i.e.
that he has no choice but adhering to the offer of that provider. This simply limits
the availability of advantageou