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1 Executive Summary

Concern about growth in fraud, the impostion of financid pendties, and suason from the
Eurosystem and DG Markt led to the significant deployment in Europe of the EMV standards that
is recorded today. However the complaint EuroCommerce lodged in 2008 with DG Competition —
a case which in spite of the response provided by EPC is ill open - brought to light the risks
linked to “private’ standardisation processes, of which the EMV standard, owned by EMVCo is an
example.

Whilst generdly it would be beneficid to agree a clear demarcation line for defining respectively
“gandards’ and “ specifications’, to meet the demands from DG Competition and the Eurosystem
the reaionship between EPC and EMV Co needs to be formdised. The objectives for the
European banking payment industry are twofold:
e To ensurethat it will not become ligble for any potentia suit from a competition legidation
perspective,
e To dggnificantly influence the “standards’ development and maintenance work going
forward.
At any rate any next step must be preceded by athorough dialogue with DG Competition, to obtain
stable guiddines with respect to the standardisation policy applicable to payment services. A
Memorandum of Understanding drafted in late 2007 which guaranteed a perpetual free usage of any
exising verson of the EMV standard (and the possbility to evolve the standard independently
should requirements diverge & some point in time in the future) was being negotiated. In parallel
however some have touted the possibility for EPC to become a shareholder in EMV Co.

The purpose of this paper is to present a factud summary of the context of the issue, to list the
dternatives for structuring a relationship with EMVCo and assess their respective pros and cons,
and sketch a way forward. Based upon the avalable evidence, the present working concluson
would be that an EPC share in EMV Co would not only fall to meet the requirements of European
competition legidation and policy, but in addition make European banks potentidly liable for
substantial financial amounts. Therefore the Memorandum of Understanding route would appear as
the most reasonable one to pursue — provided anumber of pre-conditions are met. Should it prove
unattainable, then aradicad rethink — which would have to involve regulators — of the relaionship
between the European banking payment industry and globa standardisation initiatives would have
to be considered.

This Position Pgper isto be used as input for the EPC Coordination Committee specid off-site on
cards (2. & 3. February 2010).
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2 Description of the current situation

With an ongoing migration, which began in 1996 and continues today, the mgority of European
banks have implemented, or will implement during 2010, card payment technologies based on the
specifications defined by EMVCo and known as the EMV payment syssem. The EMV chip was
confirmed by the EPC through the SEPA Cards Framework as the best path for interoperability
between card schemes. However, the proprigtary nature of the EMV specifications, and their
ownership by a private organisation have led to competition concerns and consequently opened a
debate on how the EPC should manage existing proprietary specifications and de facto standards in

the European Card Payments market (dthough the questions and issues raised in this context are
generic ones which also apply for instruments other than cards).

This document tekes a closer look a the EMVCo stuation specificdly, dthough many of the
arguments herein gpply to other specifications such as PCl DSS CAP and 3D Secure. Currently
EMVCo is a private registered company owned by 4 ‘Members with an equa 25% shareholding
each. The Members are MasterCard, Visa, JCB and American Express, four internaiona card
schemes to whom the EMV payment system is an important eement in the integrity of their
payment networks, a sandardisation tool to achieve globa interoperability between networks and
brands, and a platform for future development of payment channels and additional applications.

21 TheEMYV Co*products’

Through its website, EMVCo makes avallable to the public many online resources such as find and
published versons of EMV specifications, bulletins and gpplication notes, type gpprova-process
documents and approvd ligs. The specifications that it manages cover detaled technica aspects of
how each channd physcaly works (electricd, dimensond and operaiond standards),
implementation specifications including interface specifications and network protocols, and findly
goplication specifications that dlow talored interaction with the physicad channe through the
defined interface.

The EMV specifications documents, which identify dl the components in an EMV payment
system, are published as four "books":

e Book 1 - Application Independent ICC to Terminal Interface Requirement

e Book 2 - Security and Key Management

e Book 3 - Application Specification

e Book 4 - Cardholder, Attendant and Acquirer Interface Requirements

Chip card platforms can dso dlow for other applications beyond debit or credit card functiondity,
but these are beyond the current scope of EMV.

The Company dso publishes further specifications tha build upon the above “EMV payment
system”:

e Common Payment Application (CPA) specifications

¢ Card Personalisation Specifications (CPS)

e Contactless Communication Protocol (CCP) specifications

o Test specifications for al of the above

EMVCo dso acts as a certification management body and approves testing bodies for the
certification of industry products against these specifications.
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However, EMVCo'’s primary work isin the field of Chip cards and terminas used for payments. In
essence this means that the primary EMV specifications cover how a chip card and termina must
work, how they must physicaly and technicaly interact with each other, where gpplications must sit
on a chip and how they must interact, how the information on the chip is trandated into a user
interface by the termind, and finaly how applications on the chip and termina facilitate making
payments.. Thisisillustrated in Figure 1.

How it works — How it works — Security &
EMV Book 1 Pt 2 EMV Book 1 Pt 2 Cryptography
EMV Book 2

9412 2456 7890 1234

9412

1 03- 12
JOHN JOHNSON
EURCPEAN SAVI NGS BANKS GROUP Al SBL

What it does - What it does - How things are
stored on it - EMV
EMV Book 4 EMV Book 3
Book 1
Pts 3&4

Figure 1 Elementsof EMVCo's'EMV Payment System’

The bulk of the detalled technicd specification work done by EMVCo is based on 1SO standards,
primarily SO 7816 (Identification cards -- Integrated circuit(s) cards with contacts). Much of the
application and interface specifications are based on 1SO 8583 (Financia transaction card originated
messages -- | nterchange message specifications). The remaining dements of the pecifications are
specific to the payments industry and are specified to meet the needs of this unique environment,
dthough throughout there are references to other 10 standards. Indeed Book 1 done references
over 25 different 1SO standards.
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2.2 EMYV Co governance and modus oper andi

EMVCo LLC is a for-profit! limited liability company registered in Delaware, USA. It is an
organisation created and owned by payment schemes to manage and evolve specifications created
by payment schemes that help ensure global interoperability of their networks.

Foecifications and their evolution are tasked to the various workgroups formed by EMVCo and are
designed to ensure the active participation of banks, processors, card schemes and associations
dike. They sedldom include any participants from industry such as vendors or manufacturers and do
not include any merchants, merchant associations, consumers or consumer bodies.

The workgroups are driven by the four payment schemes that own and manage EMV Co through
the Executive and Management committees. Subsequently these schemes use their own rules and
regulations (such as liability shifts and mandates) to drive adoption of the various specifications by
their members. In this way, despite the input of representatives of EPC Members and the other
Board of Advisors members, the banks wishing to issue cards using the mgor internationa brands
have today little choice but deploy cardsto the latest EMV specifications.

2.3 European bankingindustry: interaction with EMV Co and position visavisEMV

The EPC is currently represented on the EMVCo Board of Advisors, an influencing group that is
convened to guide the EMVCo Board of Managers on the evolutions of the standards maintained
by EMVCo. In addition, European banks contribute gpproximately 15 FTEs to the working groups
and committees of EMVCo. They have been contributing FTES and resources to the evolution of
the EMV gandards since 1996. Indeed, with a founding partner of EMVCo being Europay
Internaiona, a member-funded association owned exclusvely by European banks until its merger
with MasterCard in 2001, European banks contributed & least 1/ 3 of dl effort during the first 5
formative years of EMV (1996-2001), and despite changes of ownership and status of the EMVCo
shareholders, the effort of European banks has not diminished since with considerable numbers
contributing to the working groups and beyond.

EMV Co allegedly recently amended its corporate charter to alow EPC to become a shareholder. At
the end of January 2010 the Board of Directors of EMVCo is due to vote on increasing
trangparency of the organisation and publicisng the composition of its Working Groups and
contributors to its specifications.2

2.4 EU legidation and policy with respect to standardization
European legidaion on standards and standardisation is not new. In particular through Directive
98/34/EC - amended in 98/48/EC3 - some useful definitions are provided:

“technical specification”: a gspecification contained in a document which lays down the
characteristics required of a product such as leves of qudlity, performance, safety or dimensions,

1 Source: EMV Co Executive Committee member, 28 December 2009

2 Source: EMV Co Secretariat, 14 December 2009

3 1t is herewith acknowledged that the Directive does not explicitly (see its Annex V1) refer to payment services — yet
banking services are in scope.

5
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including the requirements applicable to the product as regards the name under which the product

is sold, terminology, symbols, testing and test methods, packaging, marking or labdling and
conformity assessment procedures.

“standard”: atechnicd specification gpproved by a recognised standardisation body for repeated
or continuous gpplication, with which compliance is hot compulsory and which is one of the
following:
einternaiond standard: a standard adopted by an internationa standardisation organisation and
made available to the public,
¢ European standard: a standard adopted by a European standardisation body and made available
to the public,
e nationd standard: a sandard adopted by a nationd standardisation body and made avallable to
the public;

The European Commission currently recognises four European Standardisation Bodies — EFTA,;
CEN; CENELEC and ETS .4 Through the 1991 Vienna Agreement, they dl work directly with
ISO and ensure that European and International standards adopt the same text where relevant.
These current European Stlandards Organisations (ESOs) dl originate from the eerliest days of the
common market.

The definitions shown here were further daborated on in a recent White Papers, where the
European Commission laid out requirements, in the form of alist of atributes, for such standards
and ther associated standardisation processes. These atributes am a enabling public policy
objectives and societa needs to be respected. These dtributes are based on the criteria developed
within the WTO for internationd standardisation organisations. The idea is that the close link
between the WTO criteria and the attributes underpinning the European ICT standardisation policy
should support free trade in compliant products, services and applications. Similar criteria should be
applied by all organisationsin their approach to standardisation.

The White Paper recommends that the following attributes, which are dready observed by the
ESOs as well as some fora and consortia, should always be respected in standardisation processes.

(1) Openness. The standardisation development process occurs within a non-profit making
organisation on the bass of open decison making accessible to dl interested parties. The open
sandardisation process is driven by the relevant stakeholder categories and reflects user
requirements.

(2) Consensus. The standardisation process is collaborative and consensus based. The process does
not favour any particular stakeholder.

4 DIRECTIVE 98/ 48/ EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL — Annex 1 —
Published 20 July 1998

5 COMMISSON OF THE EUROPEAN COMMUNITIES - Brussds, 3.7.2009 - COM(2009) 324 find - WHITE
PAPER -Modernising ICT Standardisation in the EU - The Way Forward

6
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(3) Bdance The standardisation process is accessible a any stage of development and decison
making to relevant stakeholders. Participation of al interested categories of stakeholders is sought
with aview to achieving balance.

(4) Trangparency: The standardisation process is accessble to dl interested parties and dl
information concerning technical discussions and decision making is archived and identified.

Information on (new) standardisation activities should be widely announced through suitable and
accessible means. Consideration and response should be given to comments by interested parties.

This framework for standards and standards bodies is designed to help industry to creste standards
to meet market needs — to support its competitiveness, to ensure acceptance of innovative solutions
or to increase interoperability. In Europe any standard or standards body should first meet these
four criteria.

It is proposed — in the absence of any clarification or certain guidelines from DG Competition — to
use the 1998 Directive and the 2009 White Peper as proxy for the demands gpplying to EPC
notably with respect to any relationship with EMVCo. The burden rests on DG Competition to
gate why further conditions would apply — as it rests on the banking payment industry to
substantiate why lesser conditions would.

24.1 Measuring EMV “ Standards’ against the European criteria
The auitability of EMVCo (the company, its sandards and its standardisation processes) as a
partner for European Standardisation can be measured against the four attributes listed above.

Attribute M eets Partially Meets Doesn’'t Meet
Openness e User conference (as e For-profit company
from 2009) e Does not include all
o Subscriber service (as relevant stakeholders
from 2009) « No public visibility of
organisation or
processes
Consensus e Takes some advice from | e Dependent on LLC
cross-market Board of status
Advisors e Exclusively managed by
shareholders
e Shareholders drive
acceptance through
schemerules &
regulations
Balance e Any stakeholder can « No involvement of
acquire draft changesor | merchants, consumers
specifications— but at a or vendors
cost of 750 USD per
year
Transparency | e Some information e |nteroperability working | ¢ No financial reporting
accessible viaWebsite group (since 2009) (as per Delaware
reporting publicly legislation)
¢ No personnel identified

7
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242 DoesEMVCoreally create standards?

The bulk of the output of EMVCo is concentrated in four volumes — each tackling a broad topic
and together forming their EMV Payment System, usualy known as the EMV standard. However,
within a European definition, it is only asmdl part of ther output that truly classifies as a sandard
— some would even contend that only 1SO 7816 is a sandard, and tha EMVCo only issues
specifications.

2421 EMYV Payment System Book 1

There are 5 sections in Book 1: Section 1 covers generd information; Section 2 is a standard in its
own right, being based primarily on 10 7816; Sections 3 and 4 cover file locations, commands and
data dements, which is essentidly a technicd specification for implementation of the standard
defined in section 2; and findly section 5, which together with sections from Books 2 and 3 create
the Common Core Definitions, or a standard to specify a minimum common set of card application
implementation options, card goplication behaviours, and daa dement definitions sufficient to
accomplish an EMV transaction. Terminds certified to be compliant with the exising EMV
specifications will, without change, accept cards implemented according to the Common Core
Definitions, since the Common Core Definitions are supported within the exiging EMV
requirements.

“Standards’ in Book 1 —1CC card and terminal physical requirements, Common Core Definitions
Technical Specificationsin Book 1 — Files, Commands and Applications Structure

24.2.2 EMYV Payment System Book 2

Book 2 mainly covers the technica aspects of ICC security in terms of cryptogrephy and
authentication. This would be a standard in its own right. Additiondly, the book contains some of
the Common Core Definitions elements.

“Standards’ in Book 2 —1CC card and terminal security requirements
Technical specificationsin Book 2 —None

24.23 EMYV Payment System Book 3
Book 3 isaspecification for ICC applications used on EMV cards for the payments market.

“Standards’ in Book 3 —None
Technical Specificationsin Book 3 — Payment Applications

2424 EMYV Payment System Book 4
Book 4 is a specification covering the human interface requirements for the payment termind, with
specific reference to the elements that impact the cardholder, merchant and acquirer.

“Standards’ in Book 4 —None
Technical specificationsin Book 4 — Interface requirements
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3 Description of theissue
The issue confronting the European banking payment industry with respect to EMV can be
summarised as follows:

Sonificant investments have been made to creste an EMV-capable infrastructure
throughout Europe. A dgnificant part of these investments have been made under the
suasion of the Eurosystem, when the European banking payment industry agreed in early
2004 to accelerate the deployment of EMV cards and terminas — under athreat from the
Eurosystem to regulate such deployment, and as a consequence made the EMV chip one of
the key features of a“SEPA Cards Framework compliant card”.

In 2008 EuroCommerce complained to DG COMP that encouragement of the use of the
EMV gandard was anti-competitive as it is a private sandard (owned by EMVCo LLC, a
Deawvare registered company) which sought to control technicd development in the card
payments market, and left the door open to the possible levy of roydties from EMV device
users — including notably merchants. EuroCommerce's move should however not be
viewed grictly in the context of EMV, but as one tacticad move in the merchant sector’s dl

out-attack against the card payment industry.

DG Competition had of course to register the complaint but dso capitdised on this
opportunity to further define — even if mostly informaly so faré - its policy with respect to
standardisation — athough specifics for financial services, let alone payment services, are till

outstanding. According to article 81(1)(b) of the EC tresaty, it is prohibited to “limit or
control production, markets, technica development, or invesment”. In essence DG
Competition recognises that standardisation is pro competitive and even necessary in
network industries, and is the basis for technica interoperability. 1ssues however arise
should standards limit market access due to their content, their price or the cost of installing
and/ or using them, or their proprietary nature. The latter could be mitigated by effectively
involving non bank stakeholders in the creation and evolution of the standards.

DG Competition’s position can be summarised as follows: “Astothe EMV dandard we have
remved quite sare ammatts by dakeddas an the fad thet the Eurgoean banking indudry hes na
dadqpad a truy gpen sanderd fa- sarething o inpartant as the E urgpean payment ards merke. 1 noled,
m agned ndeCammissang Kraes remntly mationad in a pash an sandard stion thet dhefailsto se
the inteet o axdares in indudng praoridary tednday in dandards when there are der and
demmdradle bandits o/ noHrqridary dtenatives When a markd dadqos in sudh a wey thet a
partiadar praidary tehnday besames a de fado sandard, then the oaner o thet tehnday mey have
such power over the market that it can lock-in its customers and exclude its competitors. EPC has explained
tousthat in thefidd d paymat ards theewaremany good ressns pleedingin favaur o thefurther used
the prqrigary EMV dandard, whidh a thetime d bagnning o the EPC's sandard stion wak wes
aready widdy aggpted and inpdemanted in Eurque Honesr, theEMV dandard isindesd a prqridary
gandard EMV Cq theoana and menage d thegandard, isin itsturn oaned by theintenatiand ard
ghersVis, MageCad, [Anmgian Expred and JCB. We undedad that EPC isanstass d the
rnk d haing dsn a prqrigary dandard and is laking fa ways to limt the possble neggtive
ansuenas d themarke ponea this aves an theonngs d thedandard. Fa thetimebangtheEMV

danderd isusal freed derge’ aurtesy  EMV Cd. Hanes, in prindpethis aud dangein thefuture

6j.e.inaninformal dialogue with representatives of the European banking industry
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Similar angderatians apply with repet to PCI. Thisis an issue an whidh wewauld liketo antinue fad
finding in order to better assess the possible negative effects on competition and if so, possible solutions.” *

e The European banking industry is now under an obligation to demonstrate that it can a a
satisfactory leve control the intellectud property of the EMV sandard that it has
contributed to deploy so widely. Such intellectud property must then of course be used in
compliance with European competition legidlation.

e Although it is not the subject of this Postion Paper, it must be highlighted that thisissue is

not limited to EMV. EPC cooperates with or will cooperae with severd other
standardisation initiatives, and recommend specifications for which the same question

applies.

31 The EuroCommerce complaint

“In 2007 EuwrdCameceladgd a arplaint with theanmissan unda Artide81(3) againd theEPC. Thiswes
to aarbet the ‘dosd g o the EPC and the exdusan o the ameree star. It foussel an 3 issues 1.
Gomanane 2. Priveie EMV dandard 3. Biasin the SEPA ards frarenak in favar d 4-party sders far
cards. [Our intention for 2010 isto] push the Commission for action on the complaint, particularly on the issue of the
private nature of the EMV standard.” 8

At least the Eurosystem seemed to agree with elements of the complaint lodged by EuroCommerce:
“The Eurgoean paymant indudry shaud exurethat it hes adeuateinfluenean the SEPA ards dandards whidh
should preferably be non-proprietary standards.” °

3.2 Itsimplications

The EPC acknowledged that it needed to have greater control over the destiny of the standards that
it was recommending European banks to follow and initiated activities to resolve this. Following
initial discusson with EMVCo in 2007, the EPC proposed a Memorandum of Understanding to
EMVCo in early 2008 in order to secure control over the use of EMVCo intdlectud property in
Europe, and the ability for verson migration timetables in Europe to be decided upon by the EPC.
However, these discussions were never brought to conclusion. In December 2009 the EPC Plenary
was presented with a draft memorandum of understanding, in effect aletter of intent to becoming a
shareholder in EMV Co. The EPC Plenary rejected this MoU.

3.3 Further dimensions:

3.3.1 Implicationsbeyond EMV

A smilar cdl to buy a share of the PCI SSC standards body was made by the Eurosystem. This
could generate a debate similar to the draft MoU in a process running in pardle to the EMVCo
negotiations. Further, similar debates could be generated due to the EPC's widening web of

7 From a speech by Irmfried Schwimann, Acting Director 'Financial services and Health-related markets

European Commission, DG Competition - SEPA and competition - EPC Coordination Committee offsite meeting
Chéteau-de-Limelette, Belgium, 3 September 2008

8 EuroCommerce - Draft action Plan Briefing To The Seering Committee Of 20/ 11/ 2009 Agenda Point 3, published
November 2009

9 ECB (Eurosystem) — SEPA 6t Progress Report, published November 2008

11
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“cooperation” with anumber of standardisation initiatives, such as Global Platform, Mobey Forum,
or GSMA.

3.3.2 Policy considerations other than competition legislation

The newly designated European Commissioner for the Interna Market singled out intellectud
property as a topic for focus and caled for a coherent legd framework to respond to legd
chdlenges facing the development of a virtua economy0. Equaly the Commissioner-designate for
Information Society dready stressed her support for open software standards, and the necessity for
sgnificant protection of intelectud property. This means that going forward for European
authorities intellectua property will not only be a principle question from a competition legidation
perspective, but aso apolicy question with respect to industrial competitiveness.

A dde issue is tha Commission policy demands that standards bodies be run as not-for-profit
organisationst!, and consequently any involvement of EPC in ownership of EMVCo LLC would be
directly contrary to Commission policy.

3.3.3 Implicationsfor EPC Governance
There are saverd dimensions of the EPC current governance which would need to be rethought if
the EPC becomes a shareholder in EMV Co:

1. Initid funding and ongoing contributions. should EPC Members contribute to the
investment and cost of participating in EMVCo on the basis of ther current share of the
EPC budget? Or shouldn’t their contribution be based on their share of the SEPA cards
market?

2. Voting rights. in spite of the dispositions in the EPC Charter, sectora baance is no longer
achieved. This would have to be addressed if EPC took the significant step of becoming a
shareholder.

3. The legd and fiscd consequences for EPC, a not-for-profit European associaion, to
become a shareholder in EMV Co LLC —afor profit organisation — need to be analysed.

10 Michel Barnier, speech on 21. December 2009
11 COMMISSON OF THE EUROPEAN COMMUNITIES - Brussds, 3.7.2009 COM(2009) 324 find - WHITE
PAPER - Modernising ICT Standardisation in the EU - The Way Forward
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4 Optionsfor the European banking industry
Some European authorities - most notably the Eurosystem — and some EPC Members are pushing
the EPC to take an equity stake in EMVCo as the sole way forward to meet competition legidation
requirements notably with respect to intelectud property, and have a say in the direction standards
will take. The review of background factsin the present position pagper suggests that such amoveis

less straghtforward than it would seem. This section therefore reviews the shareholder, and other
options.

41 Becoming ashareholder in EMV Co

411 ViaEPC
Other than complying with guidance from the European Centrd Bank and possibly of DG COMP,
the following could be presented as benefits for EPC if it became a shareholder of EMV Co.

Firgtly, it will have a seat in the Executive Committee with a 20% voting share. It will aso provide
FTEs for the Board of Managers, the body that makes operaiond decisons on the running of
EMV Co and management of its specifications. Although 20% is a minority share, as 70% of current
deployments of EMV cardsin the field are in Europe, and with the bulk of technical expertise being
located in Europe, this voting share is likely backed by the influence of European |obbyists within
the four payment schemes and working groups. However, with the ongoing implementations in
Asia-Pacific, LAC and Canada, continuing knowledge exchange, and increasing influence of the two
newer shareholders (JCB & American Express), this de facto influence is set to wane in the coming
years.

By making EPC a shareholder of EMVCo, the European payment industry is supposed to be able
to influence direction and growth of the “standard” — abeit it must be demonstrated that it would
be able to do so in a more significant way than today. But EPC is also expected by regulators to
involve stakeholders (e.g. termind manufacturers, processors, but dso merchants and cardholders)
more, in a more structured way, in the SEPA cards standardisation programme, which includes
EMV.

As a shareholder, EPC gains access to the intellectua property (IP) owned by EMVCo, and s0
subsequently do the direct members of the EPC. However, with many members of the EPC
participating in a representative capacity (either as an association or nationd representaive), it is
unclear how the European payment community gains access to these IP rights.

However, a 20% stake in EMVCo brings only 20% of the votes — with afurther 20% resding with
a Jgpanese company and 60% residing with US companies — which only recently confirmed that
they could not see a business case for migration in their home market. This imbaance should be
addressed if a stake is negotiated: with around athird of card payment transactions happening in the
European region, surely a European representation should be assured a third of votes in any
resolution.

Shareholding dso comes a acod. It is understood tha EMVCo would request EPC to invest $5m
USD for a 20% share, the same ther last shareholder, American Express, invested in late 2008.
Congdering tha the European banking industry has also been contributing significant FTES since
the MasterCard/Europay merger (which American Express did not), the fairness of thisvauationis
questionable. In addition to this upfront investment there would have to be a contribution of 10-15
FTEs each year, aswell as annual operational costs that are not currently elaborated.

In becoming a shareholder in EMVCo, EPC would supposedly satisfy the complaint of
EuroCommerce, having accepted and acted upon the guidance of the Eurosystem in this matter.

13
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However, such a step should only be taken once a conditiond statement had been received from
DG COMP to the effect that:

e Such amove closes the “EuroCommerce case”;

e All requirements from DG COMP regarding standardisation and intellectua property are
known, and will remain stable for the coming 5 years.

412 Theimpact of being a shareholder in a DelawareLLC
In addition there are & least 2 dimensions which deserve due consderation if EPC became a
shareholder in EMV Co:

a) EPC will have to provide a director for the Executive Committee of EMVCo. Although
nominated by the EPC, this director may not put the interests of a shareholder ahead of the
interests of the LLC.12 In essence this means tha an EPC-nominated director would be
legdly obliged to put the interest of the standards ahead of the interests of Europe if these
two paths become divergent. In essence the very reason for EPC having ashare of EMV Co
is contrary to legislation ruling the latter.

b) Liabilities for shareholders are limitless. Under US law, this could mean any legd action
aganst EMVCo could have huge financid ramifications for the EPC and consequently its
Members — even when such action does not involve any European player. Asan illustration,
recent antitrust filings agangt two of the EMVCo owners, Visa and MasterCard, with
regards to their anti-competitive practises in the USA led to settlementsin excess of 2.75bn
USD being pad out. In future suits could be brought against EMVCo by third parties or
authorities in areas other than Europe, or if a bank customer of a mgor payment scheme
were to begin litigation againgt that scheme for the failure to ensure interoperability despite
investment in EMV. EPC Members would then be ligble for 20% of legd fees and any
settlement forced on EMVCo. Furthermore, if a suit were filed agangt one of the four
shareholding payment schemes due to the application ofa “waiver”, it could well become an
issue for EMVCo and subsequently EPC. An absolute precondition for EPC entering into
shareholdership in EMVCo would be a contractud arrangement that eliminates the risks to
European banks from litigation for actions lodged with regards to the prior activities of
EMV Co, or activities outside of Europe.

In comparison to the above issues the fact that the burdens on shareholders and directors of
Limited Liability Companies registered in the US Sae of Deawvare are low, and that persond
liabilities for the nominated director are small within an LLC (1000 USD), comes as a minor relief.

4.1.3 Viaasgpecial purpose vehicle

As an dternative a number of European banks could through a specid purpose vehicle (SPV)
become the 5" member of EMVCo. This would overcome the governance issues a shareholdership
stuation would raise a EPC level. It would furthermore be a much practicd vehicle to channd and
manage in dl trangparency and accountability the contributions that European banks would make
towards the resources required by EMV Co. It could aso be considered as a stepping stone by those
banks who currently consider establishing a new European Card Scheme: the EMV Co share held by
the SPV could & some point be transferred to this new European Card Scheme — incidentaly then
making EMVCo agan a “scheme-only’ company (anyhow any European Card Scheme basing its

12 As per Delaware state legislature chapter 18 — Limited Liability Company Act — published 14 October 2009
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deployment on the “EMV payment system” would aready be beholding to the combined will of
their four major competitors).

However many of the issues raised in the assumption of an EPC shareholdership would reman
entire: adequacy of purchase price, balance of voting rights and market footprint, potential liabilities
for non-Europe related suits, limitation of director role.

How such a development could satisfty DG COMP with respect to the EuroCommerce complant
can only be conjectured a this stage. It is further doubtful whether such an gpproach could
satisfactorily manage — to the satisfaction of the European payment industry - the related intellectual
property issue going forward.

4.2 Securing control of theintellectual property

Another dternative isto formaise the co-operation between EPC and EMVCo viaa Memorandum
of Understanding (MOU). Such a non-shareholding approach could grant to EPC, as quid pro quo
for a contractudly defined contribution of European banks to EMVCo workgroups, a perpetud
free-of-charge licence to use, and sub-licence a no charge, EMVCo specifications. Furthermore, in
case & some point in time in the future there would be a divergence of views on the evolution of
the specifications, EPC would have the right to continue to use, and evolve independently, & no
charge, any a tha time existing version of the specifications. In essence this gpproach would build
on the terms of the letter sent by EMVCo to EPC in Segptember 2007, and the draft MoU
submitted to EMV Co in January 2008.

This gpproach would dlow EPC to continue and influence specifications evolution as European
banks do today, and in addition to meet the requirements expressed by European authorities with
respect to intellectud property. This gpproach would offset the considerable financia and litigious
burden that shareholdership would place upon the EPC and European Banks. How other
European stakeholders (beyond eg. the Cards Sakeholders Group) could be formdly involved in
the evolution of the specifications however remains open to conjecture a this stage — but then this
unavoidably is an issue in every option outlined in this Position Paper.

4.3 Working with a European or International Standardisation Organisation

Looking now specificdly & the “EMV payment syssem” (Books 1-4), and with EMV cregting two
identifiable sandards that do not require frequent or rapid update, these could be transferred to an
internationd or European standards body (such as SO, CEN or ETS) for management. Although
the 2nd-4th Books that outline the gpplication specification and security aspects are mostly
proprietary technical specifications, the EMV standards for Contactless are based almost exclusively
on 1SO 14443, with messaging throughout all interface types based heavily on SO 8583. By driving
EMVCo to manage only the exceptions from these standards, the proprietary nature and privae
ownership of its standards becomes a reduced burden for European banks, which are able to work
with SO for the bulk of standardisation needs. Indeed there could be a large question mark over
why this has not been done in the past, as thisis usual practise in the world of standards.

The EPC could also lobby the Commission to create a new ESO for payments standards. This ESO
could cregte a Sster standard that pardlels the EMV and payment scheme standards, yet remains
under the control of a European body, alowing its texts to be adopted as an internationa standard
by 1SO under the 1991 Vienna Agreement. Cregting a sster standard would dlow freedom to
explore specific European options within the standard and also to ensure that it developsin the best
interests of SEPA. The cregtion of asster standard would not infringe on the liberty confirmed for
EPC by EMVCo in their September 2007 letter, assuming EPC transferred the rights deriving from
this letter to an ESO, which it is not prevented from doing. By maintaining the pardld with EMV
standards a the heart of this new ‘SCF Payment Sandard’, the issue of interoperability with cards
and terminals outside of Europe could be managed.
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4.4  Anindependent EMVCo that meets European objectives

A find option is for EMVCo to be made independent by its shareholders, confirming through a
change to its Operating Agreement that it has become a not-for-profit company and assuming the
role of aforum for the ongoing management of internationa payment standards. If EMVCo could
atan the required atributes for a European standard, then dternative action would not need to be
taken. However, given the financid and business investment made by the payment schemes, this
option is ahighly theoretical one in the absence of regulatory intervention.

45 Summary of the options (pros and cons)

A working summary — for further discussion - of the pros and cons of each option discussed above

is provided here:

Option Pros Cons

EPC becoming a shareholder | e Ensures some element of e Largeinitial and ongoing
of EMVCo control financial investment

¢ Formalises European voice
within EMV Co management

e Answers call from ECB

¢ Changes the dynamics of
EMV Co away from being a
payment scheme only body

e Considerablerisk of financial
liability for future settlements
or litigation

e Share of votesisonly 20%
and therefore control is
limited

¢ Requires changes of
governance within EPC

e Sets dangerous precedent for
all European associations

e Contrary to Commission
policy on European Standards

SPV becoming a shareholder of
EMVCo

¢ Ensures some element of
European control

¢ Formalises European voice
within EMV Co management

e Lowers entry barrier for
potential European card
scheme

e Largeinitial and ongoing
financial investment

e Considerable risk of financial
ligbility for settlements or
litigation to SPV shareholders

e Share of votesisonly 20%
and therefore control is
limited

e Doesn’t change proprietary
nature of the standards

Strong MOU between EPC
and EMVCo

e Meeting of equals rather than
20% stake (EPC-EMV Co vs.
EPC as1 of 5)

o Allows both sides freedom to
stop the agreement

e Maintains IP access for
Europe

¢ Allows EPC to pursue other
options concurrently

¢ Avoids up front investment
by EPC

e Subject to political whims
within EMV Co

¢ EMV Co not bound to take
EPC comments on board

e Doesn't change the
proprietary nature of the
standards
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Option Pros Cons
Push EMV Co to migrate  Would open up core elements |  Could slows changes to core
elements to standards body of EMV standard to public EMV
scrutiny e L eaves banking elements
¢ Would remove control of the | under the control of just the
payment schemes over core payment schemes
elements e Change of ownership may
¢ Would retain control of rea ater payment scheme support
banking elements for the of standards
banking community
e Would help EMV meet the
European standards criteria
Create new ESO and sister e Complete control of card- e Potential |Pissueswith

standard for Europe

terminal standard within
Europe

e Synchronisation of standards
with ISO

e Mirror of EMV standards
ensures interoperability

¢ New standards would adhere
fully to Commission policy

e Greater public scrutiny of
standards possible

EMV Co or Payment Schemes

¢ \Would required dedicated
resource to establish and run

e Backing of international
payment schemes likely to be
zero

e May cause conflict for multi-
region banks between EMV
& ESO

Making EMV Co meet
Commission standards policy

¢ Kills EuroCommerce
complaint completely

¢ Gives EPC a standard
compliant with Commission
policy

e Safeguards prior investment
by European banksin
migrating to EMV standard

e Current shareholders unlikely
to ‘walk away’ without
considerable incentive or
punitive action

¢ Doesn't change structure of
EMV Co committeesinitially

e Handover to EMV Co of IP
held by schemes might be
difficult or impossible
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5 Recommendation and working conclusion

The research summarised in this Postion Paper cannot but lead to sgnificantly chdlenge the idea
of dlowing EPC to become a shareholder in EMVCo — on the basis of information currently
available. Whilst allegedly DG Competition would close a pending case, this move would do little to
genuiney meet the requirements laid upon standardisation activities by European legidation and
policy. But such a move would assuredly make EPC Members ligble for any suit brought against
EMV Co —for past deeds, or in the future. Added to a significant upfront investment (which priceis
steep in the light of the contributions of the European banking industry over the past 9 years) this
potentid ligbility can hardly be viewed as a quid pro quo for what would be in effect a much
unchanged influence over the evolution of EMV specifications.

Severd dternatives to EPC becoming a shareholder can be identified. Either these dternatives have
many of the drawbacks of an EPC shareholdership, or their redisation relies on quite a number of
hypothesises.

Currently the Memorandum of Understanding approach — under appropriate pre-conditions - i.e.
granting EPC a perpetud free-of-charge licence to use, and sub-licence & no charge, EMVCo
specifications, and the right to continue to use, and evolve independently, a no charge, any in the
future existing version of the specifications — would gppear to be the most recommendable way
forward. This sengtive gpproach was first pursued by EPC — and then seemingly abandoned for no
trangparent reason. ESBG recommends this avenue to be thoroughly assessed by the EPC
community, discussed with competition authorities by a negotiating team which will ensure that the
necessary guidance is sought from EPC, and the necessary transparency is provided in return and, if
relevant, pursued with EMV Co by the same negotiating team under similar obligations.

Should this MoU not be achieved in the next 6 months (for reasons hard to fathom at this point),
then a degper debate about how Europe manages privately owned, de facto sandards will have to
be initiated. The outcome could be much dong the lines of a European Sandardisation
Organisation (as outlined under 4.3 above).

It must however be stressed that the working concluson expressed above regarding an EPC
shareholdership in EMVCo is without preudice to a group of European banks (e.g. willing to
establish a new European Card Scheme) taking a smilar share. There is a marked difference
between the line to be pursued by EPC within its scope and misson, and the needs of banks
individually (or a group thereof), or those of scheme owners.

18



111111

About ESBG (European Savings Banks Group)

ESBG (European Savings Banks Group) is an internaiona banking association that
represents one of the largest European retal banking networks, comprising about one
third of the retall banking market in Europe, with tota assets of € 5967 billion (1 January
2008). It represents the interest of its members vis-avis the EU Ingtitutions and

generates, facilitates and manages high quality cross-border banking projects.

ESBG Members are typicdly savings and retall banks or associations thereof. They are
often organised in decentrdised networks and offer their services throughout their region.
EBG Member banks have reinvested responsibly in their region for many decades and
are one digtinct benchmark for corporate socid responsbility activities throughout

Europe and the world.
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